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1 Introduction

‘The construction of minarets is prohibited’. Few recent constitutional
amendments have sparked more controversy and attracted more criticism
from international bodies than the newly adopted article 72 § 3 of the
Swiss Constitution.> The Human Rights Council, for instance, passed a
new resolution on the defamation of religions on 25 March 2010, strongly
condemning the ban on the construction of minarets, regarded as ‘mani-
festations of Islamophobia’3 In the same vein, the newly adopted resoluti-
on of the Council of Europe’s Parliamentary Assembly ‘urges the Swiss
authorities to enact a moratorium on and repeal as soon as possible the
general prohibition on the construction of minarets for mosques’.# The
international press also rebounds with criticism from high-profile minis-
ters,’ the Vatican® and political leaders’. By contrast, the French President
has shown some guarded support for the Swiss vote.®

Initiated® by a group consisting mainly of supporters of the right wing
Swiss People’s Party in 2007, the absolute ban on building minarets on
the Swiss territory was approved in a referendum on 29 November 2009.
In December 2009, the constitutional amendment was submitted to the
European Court of Human Rights on the basis that it infringes freedom
of religion (art. 9 ECHR) as well as the prohibition of discrimination (art.
14 ECHR). As a result, the European Court has requested the Swiss
Government (called Federal Council) to submit its written observations.
This implies that, whilst the European Court’s position remains unclear
as to the admissibility, the appeals were not found ‘patently
inadmissible’.®

Although the notorious minaret initiative is neither the first” nor proba-
bly the last one'™ to result in constitutional amendments raising human
rights concerns, its approval has shattered the myth that the political pro-
cess offers sufficient safeguards to avoid collisions between popular sove-
reignty and the rule of law and to prevent direct democracy from
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degenerating into a tyranny of the majority. Several factors explain the
strong impact of the popular vote of 29" November. Firstly, the new con-
stitutional provision is blatantly discriminatory as it singles out one religi-
on and addresses a non-issue. As frequently pointed out, only four mina-
rets exist in Switzerland, and few new building permits have been sought.
Secondly, the symbolic and expressive nature of religious monuments and
religious clothing generally tend to attract much public attention, as the
strong media coverage of proposed or adopted bans of the niqab or the
burqa in several European countries shows.™ Thirdly, the minaret initia-
tive illustrates a more recent and worrying political trend in Switzerland.
Whilst popular initiatives which are incompatible with Switzerland’s in-
ternational obligations are not new, the violation of international law has
in the past been rather accidental than intentional. By contrast, right wing
parties have recently been using instruments of direct democracy as a
means to provoke a conflict between domestic and international law.” The
aim of this strategy is to highlight the encroachment of international
norms on national sovereignty and to discredit both the international
legal order as a whole, as well as the ‘rule of foreign judges’, epitomised by
the European Court of Human Rights.

So far, international bodies and foreign scholars have mainly analysed the
minaret initiative in the light of human rights law. Our contribution will
take a different approach. It will first focus on the role of direct democracy
in the Swiss constitutional order (section 2) and then sketch the main
strategies which are currently discussed in Switzerland to reconcile direct
democracy and international human rights (section 3). The purpose of
this article is to provide a better understanding of the ‘minaret problem’
to readers who are not familiar with the Swiss constitutional system.

2 Direct Democracy in the Swiss Constitutional Order

In Switzerland, direct democracy is not only considered as one possible
way of exercising popular sovereignty but is generally regarded as being
superior to representative democracy. Reflecting the deeply rooted convic-
tion that the citizens need to have a say in important matters, the various
instruments of direct democracy (section 2.1) have become, in addition to
federalism and neutrality, a founding myth of Swiss national identity. As
will be shown, the Swiss constitutional and political system has so far
mainly relied on political, as opposed to legal safeguards against human
rights violations through constitutional amendments (section 2.2).
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AdoptedText/tato/ERES1743.
htm, 29 June 2010.

5 See, for instance, the position
of the Swedish minister of
Foreign Affairs, Carl Bildt, who
sees the ban as ‘an expression of
quite a bit of prejudice and
maybe even fear’ (see Le Temps, 1
December 2009, transl. by the
authors).

6 According to the Vatican, the
decision taken in the Swiss refe-
rendum arose from fear (see Le
Temps, 1 December 2009).

7 See, for example, France’s
Foreign Minister, Bernard
Kouchner, condemning
Switzerland’s referendum vote to

ban the building of minarets (Le
Figaro, 30 November 2009).

8 In Nicolas Sarkozy’s view, the
yes vote does not constitute a
barrier to freedom of religion or
conscience (The Guardian, 8
December 2009; see also Le
Monde, 3 December 2009).

9 For more details on the Swiss
popular initiative, see infra secti-
on 2.I1.1.

10 More precisely, the appeals
have already passed through two
stages at which they could have
been declared inadmissible.
Firstly, the committee could have
declared the appeals patently in-
admissible at the initial stage of
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the proceedings according to art.
28 ECHR. Secondly, the
Chamber could have applied rule
54 § 1 of the Rules of Court and
deemed the appeals inadmissible
without requesting further ob-
servations from the parties.

11 In 1893, the Swiss people
voted in favour of an absolute
ban on slaughtering livestock
without previously stunning the
animal. This effectively preven-
ted the slaughter of animals ac-
cording to Jewish and Muslim ri-
tuals and was thus contrary to
the Freedom of religion and con-
science; another example is an
initiative which was adopted by a
majority of the people and the
cantons on 8 February 2004 and
which provides for life intern-
ment of sexual offenders deemed
incurable without the possibility
to request early release, and thus
excludes periodic judicial review
of the legality of the detention, as
is requested by art. 5 § 4 ECHR
(see art. 123a Cst.).

12 An initiative launched in
February 2008 by the Swiss
People’s Party which stipulates
the automatic expulsion of fo-
reign residents who have either
committed a serious crime or
abused the social security system
is pending. Legal experts are
unanimous that the initiative is
incompatible with the principle
of non refoulement (art. 3 ECHR)
as well as the case-law of the
European Court of Human
Rights on the right to respect for
private and family life (art. 8
ECHR).

13 In the past 40 years, nine xe-
nophobic popular initiatives sug-
gesting new constitutional provi-
sions referring mainly to immi-
gration, asylum and
naturalisation policies were re-
jected by the people. Four at-
tempts to launch popular initia-
tives seeking to limit immigrati-
on failed to gather the required
number of signatures.

14 On 29 April 2010, the Belgian
Parliament unanimously banned
the wearing of burqas (Le Temps,
30 April 2010); the French
Parliament followed suit on 14
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2.1 Instruments of Direct Democracy

Direct democracy is prevalent at all three levels of the Swiss political order
(municipal, cantonal and federal). On the federal level, the two main in-
struments of direct popular participation are the popular initiative (secti-
on 1) and the referendum (section 2), both of which are relevant for the
adoption of constitutional provision, like the new article 772 § 3.

2.1.1 The Popular Initiative

The popular initiative enables adherents of a certain policy to trigger the
amendment procedure of the Federal Constitution if they manage to
gather 100,000 signatures within 18 months in support of their proposal
to adopt a new constitutional provision. Since 1891, when the popular ini-
tiative was introduced in the Swiss constitutional order, the number of re-
quired signatures has remained unchanged. All attempts to amend the
Constitution with a view to adapting the constitutional threshold to the in-
crease of the Swiss population (which was 2,965,053 in 1891, and cur-
rently exceeds 7 million) have so far failed. As regards the minaret initia-
tive, it was signed by 113,540 citizens within 14 months. It is interesting to
note that the Swiss founding document only provides for a constitutional
and not for a legislative initiative. As citizens can only trigger the adoption
of constitutional provisions, rules of secondary importance (such as rules
related to construction permits, including those concerning religious buil-
dings) which ought to be addressed on the statutory level, are included in
the federal Constitution. This is one factor among others which explains
why Swiss citizens do not view the Constitution as an almost sacred docu-
ment removed from ordinary politics but rather as a policy instrument
enabling the people to shape and participate in the political process.

2.1.2 The Referendum

The second main instrument of direct democracy, the referendum, has
two forms. The so-called optional referendum makes the entry into force
of federal statutes and significant international treaties contingent on the
approval through popular vote by a simple majority of the voters if either
eight cantons or 50,000 citizens request it within a three months’ dead-
line as of the date of adoption.”” The so-called mandatory referendum re-
quires constitutional amendments, whether they were initiated by the fe-
deral authorities or by the people (through the popular initiative), and in-
ternational treaties of particular significance to be approved in a popular
vote securing the majority of those who vote and a majority of the can-
tons.” The minaret initiative, which was approved by 57.5% of the partici-
pating Swiss citizens and obtained a majority within 23 out of 26 cantons,
passed this threshold with flying colours.
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2.2 Political and Legal Safeguards

In order to understand how the minaret initiative could come to pass, it is
important to point out that there is no formal hierarchy within the Swiss
Constitution, in contrast with German Basic law.” Although legal scho-
lars have debated for decades whether some essential principles set limits
to the constituent power, the idea of intangible constitutional provisions
has never gained sufficient ground. More importantly, the validity of po-
pular initiatives is subject to very few conditions. The only substantive
limit to the validity of popular initiatives is the respect of ‘peremptory
norms of international law’, a practice inaugurated in 19962° and codified
in 1999 (art. 139 § 3 Cst.). Indeed, in 1996, Parliament invalidated the ini-
tiative ‘for a reasonable asylum policy’ on the grounds that it infringed the
principle of non-refoulement which was considered as a peremptory norm
of international law. This was the first and only case of an initiative being
declared void on substantive grounds. Subsequent practice of the Federal
Assembly (the Swiss bicameral Parliament) has been less bold. It has
tended to confer a narrow meaning to peremptory norms of international
law, essentially equating them with ius cogens norms.* Its refusal to inva-
lidate the minaret initiative is an example of this stance.

Moreover, the Government’s handling of another recent popular initiative
stipulating the automatic expulsion of foreign residents who have either
committed a serious crime or abused the social security system illustrates
the great lengths the authorities will go to interpret the wording of the
initiative in such a way as to make it consistent with peremptory norms of
international law.>> Indeed, so as to make the initiative compatible with
the principle of non refoulement, the Government holds that a distinction
needs to be drawn between the decision to expel a foreigner and the imple-
mentation of that decision. Based on this view, the authorities would need
to decide to expel criminal offenders or people who have abused the social
security system so as to comply with the initiative but would then have to
suspend the implementation until the receiving country can be viewed as
a safe state for the individual. In our view, it would have been preferable
to declare the initiative void for two reasons; firstly, the suggested inter-
pretation does not respect the intention of the authors of the initiative,
which is the automatic removal of foreigners from the Swiss territory; se-
condly, and most importantly, it fails to ensure compliance with human
rights norms which are not part of ius cogens, in particular with article 8
ECHR.

The endeavour to save the initiative on the automatic removal of foreig-
ners through interpretation is underpinned by the principles of ‘in dubio
pro populo’ and popular sovereignty, so deeply embedded in the Swiss po-
litical system. The high premium placed on democratic legitimacy also
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July 2010 (S. Huet, Le Figaro, 14
July 2010); in Switzerland, simi-
lar measures have been taken by
the cantonal parliament of
Aargau (P. Briel, Le Temps, 5 May
2010), the radical party in
Geneva (C. Gani, Le Temps, 16
June 2010) and in the Ticino (B.
Knopf, Le Temps, 25 May 2010);
the question has been raised at
the Council of Europe and their
recent resolution calls for caution
with regard to a general prohibi-
tion which ‘might have the ad-
verse effect of generating family
and community pressure on
Muslim women to stay at home
and confine themselves to con-
tacts with other women’, see
Resolution 1743 (2010) adopted
by the Parliamentary Assembly
of the Council of Europe, http://
assembly.coe.int/Mainf.
asp?link=/Documents/
AdoptedText/tato/ERES1743.
htm, 3 June 2010.

15 See P. Tschannen, ‘Wem
gehort die Verfassung? Neuer
Streit um die Gewaltenteilung’,
143 Zeitschrift des bernischen
Juristenvereins (2007), p.
793-806.

16 See the Swiss statistics on po-
pulation size over the years,
http://www.bfs.admin.ch/bfs/
portal/fr/index/dienstleistun-
gen/publikationen_statistik/sta-
tistische_jahrbuecher/stat__jah-
rbuch_der/jahrbuch-archiv.html,
29 June 2010.

17 Art. 141 and 142 § 1 of the
Constitution.

18 Art. 140 § 1and 142 {§ 2-4 of
the Constitution.

19 See art. 79 §3and 19 § 2 of
the German Basic Law.

20 FF 1996 I 1305, accessible on
http://www.admin.ch/ch/f/ff/
index.html, 29 June 2010.

21 See for more detail, FF 1997 |
p- 369 et seq.

22 FF 2009 4571, p. 45764577,

see supra, note 11.
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23 In the Netherlands, art. 94 of
the Constitution of 1983 explicit-
ly provides for the disapplication
of statutory provisions which
conflict with international law;
in Switzerland, the Constitution
is less clear but has been inter-
preted to the same effect as the
solution adopted in the
Netherlands; see infra section
3.2.
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explains why the power to decide on the validity of an initiative is vested
with Parliament and not with the judiciary. It is worth noting that similar
reasons explain why all attempts to introduce judicial review of federal
statutes (e.g. Acts of Parliament subject to the optional referendum) have
failed so far. Similar to the situation in the Netherlands, fears of a politi-
cised, omnipotent judiciary have trumped concerns to provide for safe-
guards against violations of constitutional rights by the legislature, alt-
hough courts in both countries already have the power to set aside statu-
tes which infringe international human rights norms.>

Although the Swiss founding document is flexible as compared with
other constitutions, the approval of the minaret initiative has taken most
people in Switzerland by surprise. Indeed, the normal success rate of both
instruments of direct democracy is relatively low. Of the initiatives which
have gathered the necessary number of signatures, about 6o percent are
submitted to vote; of these, only 10 percent meet the required double ma-
jority of both the Swiss people and the cantons. This is partly due to the
fact that Parliament usually reacts to initiatives in elaborating a counter-
proposal, in the form of a statutory or a constitutional amendment or en-
actment. The counter-proposals are generally more moderate than the ini-
tiatives and stand a better chance of being approved by the electorate. This
incites the authors of the initiative to abandon their project and to support
the counter-proposal. Despite their low success rate, popular initiatives
exert via the counter-proposals a strong indirect influence on the Swiss
political system. In the case of the minaret initiative, no counter-proposal
was formulated by the authorities. Moreover, little effort was made to
combat the initiative during the political campaign preceding the votati-
on. This points to the unusual nature of the initiative and has led to criti-
cism of the Government’s lack of foresight in the matter. The success of
the minaret initiative, however, has fuelled lively debates on how to
ensure that direct democracy is exercised in a manner which is respectful
of the rule of law and international human rights norms.

3 The Quest for Solutions

The insight that popular initiatives may clash with Switzerland’s interna-
tional obligations is not new. The traditional answer to this problem has
been, as already pointed out, to rely on political, rather than legal safe-
guards. According to this view, a lively political debate, and parliamentary
counter-proposals are generally sufficient to avoid clashes with internatio-
nal law. In the unlikely event that a constitutional amendment in violation
of binding international treaties should be adopted, the authorities ought
to interpret and implement it in a way consistent with
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international obligations. If this harmonising strategy fails, the approval
of the initiative is to be considered, according to the traditional view, as an
implicit mandate to either terminate the treaty, to find a negotiated soluti-
on or to simply incur the consequences of international responsibility.
Whilst the traditional approach is highly respectful of popular sovereign-
ty, it has several drawbacks. Its main weak point is that it is ill suited to
multilateral treaties in general (which are difficult to renegotiate) and
human rights treaties, in particular. As the case law of the Strasbourg
organs highlights, conventions protecting human rights are not based on
the principle of reciprocity between states but have an objective nature.
They lay down common values to be protected by the community of state
parties as a whole and aim to protect the individual. Although the
European Convention on Human Rights could, by contrast to the
International Covenant on Civil and Political Rights (ICCPR), be termina-
ted from the legal point of view, such option is, from a political and factu-
al point of view, illusionary. Moreover, the view that the acceptance of an
initiative which infringes human rights is an implicit expression of peo-
ple’s will to terminate the Convention is, at best, simplistic and potentially
counter to democratic rights as it imputes to the electorate an intention
which is far from being established.

Against this backdrop, detractors of the traditional approach highlight the
need to strengthen the review of the validity of popular initiatives.
Existing proposals can be divided into two groups: the first ones aim at
reinforcing ex ante review of the initiative (section 3.1), the second ones
prefer ex post review of the newly adopted constitutional provision (section

3.2)%.

3.1 Reinforcing Preventive Review

Reinforcing preventive review raises at least four difficult, interrelated
questions. Firstly, to what extent should the substantive conditions of the
validity of popular initiatives be extended? Should all initiatives infrin-
ging international law be declared void, or only those in violation of trea-
ties which cannot be terminated de facto or/and de iure? Or should only in-
ternational human rights (or even more narrowly, human rights conside-
red of particular importance) set limits to the constituent power of the
people?

Secondly, can the conditions of validity to which popular initiatives are
subject be strengthened via a broad interpretation of the wording of the
Constitution or would the founding document need to be amended?
Whilst the latter option would be preferable in terms of legitimacy, the
first one is, from a political point of view, more feasible. There is however
little agreement among scholars on how broadly ‘peremptory norms of
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24 In the case of the minaret ini-
tiative, some authors have sugge-
sted interpreting it as banning
only minarets which are per-
ceived as threatening due to their
design, size and location (see J.P.
Miiller, “Wie wird sich das
Bundesgericht mit dem Mina-
rettverbot der BV auseinander-
setzen?’, Jusletter, 1 March 2010).
25 For an overview of the various
proposals discussed in the follo-
wing section, see the report of
the Federal Council on the relati-
onship between international
and domestic law of 5 March
2010, FF 2010, p. 2067.



434

26 Authors favourable to this so-
lution are divided on the questi-
on as to whether the review of
initiatives should be binding or
non binding (e.g. of advisory
nature) at this stage; for the first
approach, see e.g. A. Griffel
(Neue Ziircher Zeitung, 9
December 2009); for the second
approach, which is considered a
more realistic scenario than the
former, see C. Schoch (Neue
Ziircher Zeitung, 19 April 2010).
27 Bundesgericht/Tribunal
fédéral/Tribunale federale. Also
referred to as ‘Supreme Court’.
28 See FF 1997, p. 490.

29 A. Auer and B. Tornay, ‘Aux
limites de la souveraineté du
constituant : I'initiative « Pour
des naturalisations démocra-
tiques » ’, Aktuelle Juristische
Praxis 2007, p. 740-747.

30 Art. 190 thus fulfils in the
Swiss constitutional order the
same role as art. 120 of the
Dutch constitution.

31 The initial wording of this
provision, which was enacted in
1874, was narrower and only re-
ferred to ‘treaties approved by
the Federal Assembly’. In the
light of the growing importance
of international law, the immu-

nity clause was extended to inter-

national law in general. Its ratio-
nale is thus no longer limited to
democratic concerns but aims at
protecting the reliability of
Switzerland as an international
actor as well as the principle of
pacta sunt servanda.

32 The primacy of international
law over a constitutional provisi-
on finds some support in the
Swiss case law, see BGE 133 IT
450, p. 460.

33 S. Grodecki, ‘Construction de
minarets : une interdiction
inapplicable’, Plidoyer 2010, p.
56-61, at p. 60; A. Benoit, ‘Vers
une hiérarchie des normes
internationales en droit interne
suisse’, Zeitschrift fiir
Schweizerisches Recht 2009,

P- 453-472, at p. 464ff. See also
R. Kiener and W. Kilin,
Grundrechte, Bern: Stimpfli
2007, p. 21.
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international law’ (art. 139 § 3 Cst.) can be construed. For some authors,
the Constitution refers exclusively to the international concept of ius
cogens (the scope of which is itself controversial under international law).
For others, ‘imperative norms of international law’ are an autonomous
concept of Swiss constitutional law which goes beyond the very limited
number of ius cogens rules.

Thirdly, ought the validity of the initiative be decided before its authors
are allowed to gather signatures?® or, as is currently the case, only after
the initiative has passed the necessary threshold of gaining support of
100,000 citizens?

Fourthly, which authority should be vested with the decision to examine
the validity of the initiative? As many scholars rightly point out, the more
the substantive requirements are broadened, the more review by a judicial
body seems necessary. It is indeed problematic that a political authority
(i.e. Parliament) should decide on legal questions. However, entrusting
the Swiss Federal Tribunal®” with this power is unfortunately likely to
meet resistance from Parliament and probably also from the people. As al-
ready mentioned, fears of a ‘juristocracy’ are deeply rooted in Switzerland.
As a consequence, even moderate reforms which were aimed at strengthe-
ning preventive judicial review failed. An example in point is a govern-
mental proposal of 1996 which provided that Parliament ought to seek a
legally binding opinion from the Federal Tribunal in case of doubts on
the validity of popular initiatives.?8

3.2 Strengthening Subsequent Review

Authors who favour strengthening subsequent review over preventive
review do so mainly on two grounds. Firstly, they hold that it is more res-
pectful of direct democracy to enable citizens to vote and give them a
chance to express their opinion on issues concerning human rights. This
is based on the precept that initiatives which are in conflict with human
rights are rejected, and, in practice, this has usually been the case.
Secondly, they consider that a historical interpretation of the Constitution
does not permit broadening the material validity requirement of initia-
tives beyond ius cogens. It is however argued that the Swiss founding do-
cument can be interpreted in a way as to enable courts to disapply consti-
tutional provisions which infringe international law, and in particular in-
ternational human rights. According to this view, the constitutional
requirement to respect ‘peremptory rules of international law’ embedded
in article 139 § 3 Cst. is interpreted as applying to the validity of popular
initiatives and in no way impacts the application of the resulting constitu-
tional provisions.?® This stems from the fact that the duty to apply norms
is governed by another constitutional provision, article 190 of the Swiss
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Constitution. The rationale of this provision (known as the ‘immunity
clause’) is to preclude constitutional review. Reflecting the primacy of the
legislature over the judiciary,° it holds that courts (and more generally,
any authority) have to apply not only federal statutes but also international
law.3' A contrario, statutory and international norms have to be applied
even if they infringe a constitutional provision.’

Another common contention is that international human rights norms,
by their very nature, have priority over all domestic law, including consti-
tutional provisions.3 This argument finds some support in Swiss case
law. In a decision handed down in 1999, the Swiss Federal Tribunal for
the first time set aside a statutory provision conflicting with the ECHR.
Whilst it left open the question as to whether the principle of supremacy
of international law over statutory provisions is absolute> it seemed to
rule out exceptions as far as international human rights conventions are con-
cerned.’s The Tribunal’s willingness to set aside statutory provisions can
be explained by a desire to comply with ECHR norms and thus avoid vio-
lations. Moreover, as Swiss law enables applicants to request a revision of
the Swiss Federal Tribunal’s judgment if found in breach of an ECHR
right 3¢ the Tribunal has every interest to avoid the finding of a violation.
It has yet to be tested whether the Federal Tribunal would be willing to
take the same line with a constitutional provision infringing international
human rights as they have done with statutory provisions.’”

This is far from certain, as many legal experts deny de constitutione lata
the possibility for Swiss courts to examine constitutional provisions. A
common argument challenges the distinction between the validity and
the application of a constitutional provision and holds that it is incoherent
to call citizens to vote upon a text which is doomed to remain ineffective.
According to this view, article 139 § 3 Cst. is a lex specialis in relation to ar-
ticle 19o Cst. Based on this precept, peremptory norms of international
law are the only limit that courts can enforce in the implementation of a
constitutional provision.’® It is also contended that article 1go Cst. only ap-
plies to constitutional norms which have been enacted before the ratifica-
tion of a conflicting international treaty (lex posterior rule).> Focus is thus
given to the intention of the pouvoir constituant when enacting the consti-
tutional provision.4° As the ECHR was ratified before the adoption of the
constitutional amendment resulting from the minaret initiative, this ar-

gument would force the Swiss courts to apply it.

4 Conclusion

Reconciling direct democracy with international (human rights) law is
one of the biggest challenges of Swiss constitutional law. The present con-
tribution was aimed at providing a better understanding of the problem to
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34 The principle of supremacy of
international law is enshrined in
art. 5 § 4 of the Constitution. The
latter provision is generally un-
derstood as a guiding principle
and not a clear rule of conflict. In
this vein, one controversial
strand of the Swiss Federal
Tribunal’s case law holds that fe-
deral statutes trump internatio-
nal law when Parliament has in-
tentionally and willingly adopted
statutory provisions which con-
travene an international treaty
(see BGE 99 Ib 39 Schubert).

35 For a more detailed analysis
of this case and the impact of
Human Rights in the Swiss legal
order, see e.g. M. Hertig Randall,
“The Europeanisation of Funda-
mental Rights Protection in
Switzerland: Two Steps Forward,
One Step Back’, in: H. Snijders
and S. Vogenauer (eds.), Content
and Meaning of National Law in
the Context of Transnational Law,
Munich: European law publis-
hers 2009, p. 53-78.

36 See art. 122 of the Federal
Court Act on the Swiss Supreme
Court of 17 June 2005, RS
173.110.

37 Some scholars argue that the
implementation of the constituti-
onal provision resulting from the
minaret initiative requires the
adoption of a statute which
would define the terms ‘minaret’
and ‘construction’. (See E. Grisel,
Le Temps, 26 June 2009). In this
case, courts would set aside the
implementing statute as opposed
to the constitutional provision
which would thus be deprived of
any effect.

38 T. Zimmermann, ‘Quelles
normes impératives du droit in-
ternational comme limite a
I'exercice du droit d’initiative par
le peuple?’, Aktuelle Juristische
Praxis 2007, p. 748-760, at p.
756.

39 J. Kiinzli, ‘Demokratische
Partizipationsrechte bei neuen
Formen der Begriindung und
bei der Auflésung volkerrechtli-
cher Verpflichtungen’, Zeitschrift
fiir Schweizerisches Recht 2009,
P- 47-75-
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40 The argument would thus be
similar to that advanced in
favour of the primacy of federal
statutes over international law,
see supra, note 33.

41 See supra note 3.

42 See supra § 2.1.2.
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a readership which is not familiar with the Swiss legal order. It has out-
lined the complexity of the problem and sketched potential solutions.
Each solution has its own particular advantages and drawbacks, all are in-
tended to ensure that direct democracy Swiss style remains an integrative,
rather than a divisive force. Contrary to the opinion of the Parliamentary
Assembly of the Council of Europe, Swiss authorities cannot solve the mi-
naret issue by enacting a moratorium or by repealing the minaret ban+ as
they lack the power to do so under the Swiss constitution. Like any consti-
tutional amendment, a repeal of the new article 72 § 3 Cst. would be sub-
ject to a mandatory referendum and thus would require the approval by
the people and the cantons.+ The Constitution offers however some sup-
port for the view that courts could set aside the controversial constitutio-
nal provision either before or after the finding of a violation by the
European Court of Human Rights. Considering the relatively weak role of
constitutional review in Switzerland, the Swiss Federal Tribunal may ho-
wever be reluctant to opt for this solution. More generally, the myth of un-
limited popular sovereignty is difficult to defeat. Unfortunately, initiatives
which, as the minaret initiative, infringe human rights are thus expected

to remain controversial for many years to come.



