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A Review of the Icelandic Constitution -
popular sovereignty or political confusion

A. TH. ARNASON*

When the Financial Crisis of 2008 hit Iceland, the consequence of which
was a major bank failure and near meltdown of the country’s financial
system, politicians were felt to be slow in their response and unsure of
what their immediate action should be. Following a few months of near
total chaos and disorder, the coalition government of the Liberal
Conservative Party (Sjdlfstedisflokkurinn) and the Social Democratic
Alliance (Samfylkingin) fell apart midterm, though still holding on to a
great majority of seats in Parliament (Althing), the government crushed
under popular pressure and street protests which, at least on the tv-
screen, looked like near-revolt of the Icelandic people. A new minority go-
vernment then came to power on 1 February 2009, formed by a coalition
of the Social Democratic Alliance and the Left-Green Party (Vinstri-Gren,
VG), with the necessary aid of the Progressive Party
(Framsdknarflokkurinn), which promised to back it up with its neutral
support.

The Prime Minister of the new government was Jéhanna Sigurdardottir,
a member of the Icelandic Parliament since 1978, for the last ten years as
a member of and representative for the young Social Democratic Alliance,
founded in 2000. Jéhanna Sigurdardéttir stayed in power after the gene-
ral elections of April 2009 heading the first left winged majority govern-
ment in Iceland formed in coalition with the Left-Green Party.

As MP, Sigurdardéttir had for many years fought for a total review of the
constitution by means of a constitutional assembly. On the home page of
the prime ministers office it says that in coherence with its 100 days plan
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Parliament proposing the setting up of a Constitutional Assembly. In
June 2010 the Icelandic Parliament passed a reviewed Act on a
Constitutional Assembly, calling for it to be established and held in the
first months of 2011.

In this article I will describe some basic features of the background and
history of the Icelandic Constitution as well as the failed Act on the
Constitutional Assembly and process which has led to the establishment
of the now running Constitutional Council.

2. A new Republic and its Constitution

2.1 The Icelandic ‘Constitution’ of 1944 - history and origins

When Iceland became a republic in 1944, the concept of its constitution
was still very much in the making. The Second World War was then in its
last phase, and Icelandic politicians were aware of the possibility that
their claim for independence from the Danish Monarchy could be rejec-
ted, or even forgotten, in the political turbulences of the times when the
winners of the war would start their wheeling and dealing about the con-
struction of a new world order.?

The Icelanders had, since the middle of the 19th century, fought a battle
for their autonomy and self-determination and got their first limited con-
stitution from the Danish king in 1874 based on the provisions of the
Danish Constitution from 1849 (Grundloven).3 Even though there is no
reason to downplay the persistent struggle of the Icelanders for more free-
dom, it is undeniable that they got home rule in 1904, mainly because of
the changes in Danish domestic politics, and sovereignty in 1918 when
the Danes made claims for getting back parts of Schleswig after Germany
lost the First World War.4

In the so called Union Act a treaty between Iceland and Denmark from
1918 Iceland became sovereign a state in a monarchical union with the
state of Denmark. Iceland than got a new constitution in 1920 which was
nearly identical with the Danish Constitution from 1849.

According to the Union Act both states could require revision of the Act
in 25 years time and if there would be no agreement about prolonging the
treaty the Union would no longer exist. Already in 1928 it was clear that
most Icelandic politicians were planning ahead of the Union with
Denmark and heading for a republic. This political program was confir-
med in a declaration from Althing in 1937.5

When the German army invaded Denmark in April 1940, Iceland lost
contact with its monarch and head of state the king of Denmark and
Iceland. The Icelandic Parliament declared, the following night, that the
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Icelandic government would assume the Danish king’s duties for the time
being and take control over foreign affairs and other matters previously
handled by Denmark on behalf of Iceland.

The invasion of Denmark had not come as a total surprise to the Icelandic
Parliament, and the political parties seemed to be quite united in their
response to those serious happenings in Denmark - but without much
debate about where the state of Iceland was heading as a constitutional
entity. However, it was made clear that the Union Treaty with Denmark
would not be renewed when it expired in 1943.°

It had already been made clear by Icelanders, in the early phase of the war,
that all efforts would be put into the battle for total freedom from
Denmark and that this would be done in a legal manner and in accor-
dance with international law. This was in the tradition of the Icelandic st-
ruggle for self-determination that had helped Iceland advance along the
road to national freedom even though it was not always clear what the
future state would look like. This method had been a product of pragma-
tism and realism in a country which had started fighting for its autonomy
around 1840, with a population of about 70.000, and which was at that
time one of the poorest societies in Europe.

Partly for these reasons, the years of preparation for the founding of an
independent state were used to discuss legal technicalities about bringing
the Monarchy Union with Denmark to an end, instead of talking about
the constitutional framework of the new republic. The Icelandic
Parliament had agreed in 1941 that only those provisions of the constituti-
on (the Constitution of the Icelandic Monarchy of 1920) should be chan-
ged which were needed to pave the way for the new republic, which meant
basically that the provisions that mentioned the king would be changed
by replacing the word king with the word president.” The only issue con-
cerning the future institutions of the state was the one about the role and
status of the president.

It is clear, both from the minutes of the Parliamentary debates and from
articles in newspapers and journals, that some parts of the Constitution
of the Monarchy of Iceland would have been critically discussed if the po-
liticians had not made the above-mentioned agreement. This was obvious
in the case of the bicameral system and the electoral district system and,
not least, in the role of the president. Reading the minutes of the
Parliamentary debates, one gets a clear picture of different ideas about the
role of the president but it is not always easy to see whether all the reflecti-
ons found in the speeches of parliamentarians about this supreme offici-
al, were genuine, or if some of them were strategic or tactical. In any case,
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it can be asserted that the political debate concerning the constitutional
institutions of the Republic of Iceland were limited to the issue of the
Presidency.

Even though the parliamentarians seemed to believe that the constitution
would be reviewed entirely when the world had found peace again after
World War II, words of doubt could be heard from heavy weight politici-
ans like Olafur Thors.? In a speech given shortly before the vote on the
constitution, reflecting on the constitutional provision concerning the
future powers of the president of the Republic of Iceland Thors showed
himself convinced that it would prove to be difficult to remove the power
from the president’s office once it had been given.?

It is clear that for the great majority of the Icelandic Nation, the republi-
can concept of the future constitution had its a special value in itself. Even
though no thorough definition of this idea as such is to be found from
this period, three issues are often mentioned which may be described as
the pillars of the Icelandic version of the concept of a republican state.
First, there was a claim that the new republic would somehow be a rebirth
of the historical commonwealth of the Saga period in the high middle
ages, or what has been called the Icelandic Free State, a community of the
first settlers in Iceland. Second, there was a general agreement that
Iceland should be a state with no formal ties with a foreign power. In
other words, it should be a ‘totally independent’ state. Third, the head of
the nation should be a president and under no circumstances a monarch.
Many critics of the constitution of 1944 claim that the Republic of Iceland
has never gotten a constitution of its own — it arguably has only had a copy
of an old Danish constitution in which the king replaced by a ‘me-
aningless’ political figure called president. On the other hand it is diffi-
cult to believe that the parliamentarians, and others taking part in the po-
litical debate 1944, did not regard the constitution as a solid base for the
constitutional framework of the young republic of Iceland even if they
planed to review it as soon as possible.” Either way there is no doubt that
an well founded answer based on thorough research to the question
whether the limited conceptual blueprint for the Republic of Iceland has
any relevance for its constitutional status today, is of relevance for the on-
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Gunnar Thoroddsen, a long-time politician, former Mayor of the City of
Reykjavik, Professor of law at the University of Iceland, and Minister in
different governments.

In 1983 Thoroddsen, by then Prime Minister tabled a constitutional bill
before Parliament in his own name.” Mainly because of conflicts inside
Thoroddsen’s own Party, the Liberal Conservative Party the bill was never
discussed further and the first attempt for an overall revision of the
Constitution of the Republic of Iceland came to a halt. Thoroddsen’s con-
stitutional bill had envisaged some changes to article 1 stating that
‘Iceland is a free and sovereign republic’. The expressed intention was to
strengthen the focus on the nation’s freedom and independence both in
its own matters and towards other states. In the comments on the provisi-
ons of the draft constitution no further explanation is to be seen which
could give a more detailed picture of what the Icelanders understand as a
republican constitutional value other than that the head of state should
elected directly by the people.

In 1991 the constitution was amended to change from the bicameral
system into a single chamber system. In 1995 the human rights provisi-
ons of the constitution were revised constituting by far the most impor-
tant constitutional change since the foundation of the Republic in 1944.
The human rights chapter of the constitution had at that time not under-
gone any changes since Iceland obtained its first constitution in 1874. The
changes in 1995 were meant to bring the human rights provisions in ac-
cordance with the major human rights treaties which Iceland has ratified,
such as the International Covenant on Political and Civil Rights and the
International Covenant on Economic, Social and Cultural Rights and first
and foremost the European Convention on Human Rights (ECHR). This
emphasis on the ECHR was heavily criticized by NGOs and human rights
lawyers who claimed that the UN human rights treaties did not find their
proper place in the new provisions of the constitution.

In 1999 the electoral system was changed again. A new constitutional
committee was formed in 2003 and met regularly for a couple of years
without yielding any results at all.

3. The Act on a Constitutional Assembly

As has been explained in section 2.1 above most parliamentarians and
others who took interest in politics in Iceland at the time of the foundati-
on of the Republic, believed that the Constitution would be reviewed and
revised entirely after World War II. The idea of doing so by means of esta-
blishing a Constitutional Assembly was proposed for the first time in the
time of the Republic by a member of the Parliament in 1948. This idea
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seems to have bee inspired by the Constitutional Assembly
(Thjéofundurinn) that had been held at the beginning of the struggle for
national freedom in 1851." It does not seem as if the idea was widely dis-
cussed at that time, however, and there are only few traces of similar
ideas, until J6hanna Sigurdardéttir made a proposal in Parliament in
1995, the year when the bill on new human rights chapter of the
Constitution was passed.

There was a new proposal for a Constitutional Assembly shortly before
the Parliament elections in the spring of 2009 Sigurdardéttir headed the
bill and the Social Democratic Alliance, The Left-Green party, The
Progressive Party and a small Liberal Party supported it. The Liberal
Conservatives were strongly opposed to the idea of a Constitutional
Assembly, however which blocked any further discussion on the draft.
The general rule of constitutional changes in Iceland in the period since
the Republic was founded has been one of consensus or unanimity."
Only once did the majority carry through a bill with a strong resistance of
one of the political parties and that was in 1959, when the electoral
system was changed in favour of the more populated area around
Reykjavik, the capital of Iceland.

The criticism of the Liberal Conservatives notwithstanding in November
2009, Johanna Sigurdardéttir again proposed a bill in parliament on a
Constitutional Assembly. According to the bill, the Assembly should be
composed of a minimum of 25 and a maximum of 31 delegates. The dele-
gates were to be elected in a general election by direct personal voting.
The Constitutional Assembly was supposed to convene no later than 17
June 2010 and conclude its work on 17 February 2011, or at an earlier
stage, should so be decided. The Assembly was to Convene and meet as
forum, in the period of 17 June to 15 July 2010, and from 4 October to 5
November 2010 and 10 January to 177 February 2011.

According to article 3 of the bill the Constitutional Assembly was sup-
posed to address specifically the following issues:

1. The foundation of the Icelandic constitution and its fundamental
concepts;

N

. The organization of the legislative and executive branches and the
limits of their powers;
. The role and position of the President of the Republic;

w

4. The independence of the judiciary and the supervision of other hold-
ers of governmental powers.

Provisions on elections and electoral districts;

24

. Public participation in the democratic process.
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The Constitutional Assembly could, according to this bill, decide to ad-
dressadditional matters to those referred to in of article 3, of the bill as
drafted.

Again, however there was no consensus in parliament on the proposed
bill. Thus even though there was a great majority of those who would vote
in favour of the proposal, Sigurdardéttir and her followers decided to wait
and see if those who were against it could be convinced to change their
mind.
Finally on 16 June 2010 parliament passed a revised bill on a
Constitutional Assembly to be held in the first months of 2011. The
Liberal Conservatives supported the proposal on the condition that there
would be a Constitutional Committee of seven who would prepare the
issues to be addressed by the Assembly. The Parliament elected the mem-
bers of the Committee. The working period of the Constitutional
Assembly was shortened to two months, with the possibility of an extensi-
on up to four months.
According to the final draft of the bill, the Constitutional Assembly was
supposed to meet on 15 February 2011 and to conclude its work on 15 April
or, if the Assembly would so decide, earlier. Some extensions were made
to the choice of issues to be addressed. In the final draft, the Assembly
was also supposed to debate and make proposals on:
a) The timing and organization of a referendum, including a referen-
dum on a legislative bill for a constitutional act (6);
b) Transfer of sovereign powers to international organizations and the
conduct of foreign affairs (7) and;
¢) Environmental matters, including the ownership and utilization of
natural resources (8).
The status and mandate of the Constitutional Committee was defined in
an ‘Interim provision’. According to this provision, the committee shall
work independently and it will have the role of preparing and organizing
a National Forum on various constitutional matters. The National Forum
itself should be held in good time before the elections to the Constitu-
tional Assembly. Participation of approximately one thousand people
would be assumed for the National Forum, selected by means of randomi-
zed sampling from the National Population Register, with special regard
to it being representative of a reasonable distribution of participants
across the country, as well as to be comprised of an equal division
between genders, to the extent so possible. The sample would be restric-
ted to persons who have the right to vote in the election to the Constitu-
tional Assembly, and who are domiciled in Iceland. The National Forum
would endeavour to call for some principal viewpoints and points of
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emphasis as seen by the public, concerning organization of the country’s
government and its constitution; the committee would then process the
information collected at the National Forum and deliver to the Constitu-
tional Assembly when it convened later on in the year. Finally, the com-
mittee would also undertake the collection and processing of available
material and information relating to constitutional matters, which could
be useful to the Constitutional Assembly, and furthermore present some
ideas on amendments to the Constitution when the Assembly convenes.!*

4. The National Forum and the election to the
Constitutional Assembly

The Constitutional Committee started working at the beginning of July
2010, and soon found that the preparation for the National Forum would
have to take priority in the months to come. The Committee could draw
on the work of a group of people who had voluntarily organized and put
together something they called the National Assembly in the autumn of
2009, a gathering of around 1300 people discussing the values of the
Nation in groups of eight delegates each one of which had their own dis-
cussion moderator. The National Forum itself was held on 6 November
2010. Around 950 people, aged between 18 and 91, showed up to
participate.”®

On 12 August 2010 the Icelandic parliament anounced that the election
for the Constitutional Assembly should take place on 27 November and
the deadline for the candidates anouncement was at 1200h on Monday18
October. On Friday the week before only around 70 candidates had delive-
red their candidacy. At noon on Monday 18 October 523 candidates had
formaly anonced that they would stand as candidates in the election for
the Constitutional Assembly. Such strong participation came as a surpri-
se and it was difficult to see how it would be possible to run a fair and just
campain with so many candidates. The Act on a Constitutional Assembly
provided that the country would be single electoral district. Each vote gave
the possibility of listing up 25 candidates names giving results, a possibi-
lity which was inspired by a Scottish electoral system.

The election participation was low (around 36%) and the elections them
selves proved to be more complicated than the autorities had expected.
Following the election, three people brought a case to the Supreme Court
based on artikel 15 of the Act on a Constitutional Assembly making com-
plaints about several faults in how the election was conducted, while there
was no evidence that the flaws in the process led to actual problems. It
was pointed out that polling booths had been open and ballots had not
been folded before they were placed in the ballot boxes, so people could
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have seen for which candidates others voted. Another complaint was that
the ballots had been numbered. At last but maby the most severe com-
plaint was that the votes were not counted in public or in the presence of
the candidates representatives.

The claimants also stated that fourteen seats in the Constitutional
Assembly were not supported by sufficient votes that a lax turnout could
have given a small group of people the authority to review the
Constitution of Iceland with the backing of few voters. However, the
Supreme Court did not include that issue in its ruling.

On January 25th 2011, six judges of the Supreme Court, declared the re-
sults of the election as void.” The court’s judgement shows that many
mistakes were made in the organisation of the election. The court found it
inappropriate that ballot slips had been numbered and barcoded, since
this made it theoretically too easy to trace them back to an individual
voters. The court also found it regretful that some polling stations had
used cardboard partitions instead of traditional polling booths, which
meant ballot papers could be seen over voters’ shoulders. Four of the six
judges found it inappropriate that voters were not permitted to fold their
ballots in half; although two of the judges thought that was not a problem.

5. From Constitutional Assembly to a Constitutional
Council

It took the National Parliament two months to find a solution to the pro-
blem that had arisen because the Supreme Court had nullified the electi-
on of the Constitutional Assembly. On 24 March 2011 the Parliament
issued a declaration on the foundation of a Constitutional Council nomi-
nating the same 25 members as Council members who had been elected
on 277 November 2010 to become members of the Constitutional
Assembly. Only one of the 25 did not accept the nomination but number
26 in the election did take the seat.

The Constitutional Council now fully appointed convened for the first
time on 6 April 2011. Its purpose is, for the most part, the same as that of
the Constitutional Assembly, i.e. to review the Constitution of Iceland and
propose changes to it to the Althingi parliament. Critics of the constituti-
onal procedure, mainly members of the Liberal Conservativ Party, have
pointed out that the result of Surpreme Court decision was that the
Counstitutional Council has little or no legitimacy. The members and the
suporters of the Council have countered that its draft counstitution will
have to be voted on in a referendum gaining by that the necessary popular
support to block the Parliament from make any changes of importance to
its provisions.



TVCR JULI 20N BlJ DE BUREN

At the time of writing the Constitutional Council has established three
working groups A, B and C each dealing with different issues. Working
group A will be dealing with basic constitutional values; citizenship; the
Icelandic language as the official language of the nation; the structure of
the Constitution; natural resources; the environment; human rights and
the national church (evangelic — lutherian). Group B will be dealing with
the pillars of the constitution of the Republic; the role and power of the
president of the Republic; the role and power of the Althing parliament;
the government; the functions of the president of the Republic and of the
ministers; and the projects and the purpose of the administration; and
the municipalities. Finally, group C will be dealing with a constitutional
council (advisory council for the president of the republic, the Parliament
and the government); referendum and other forms of direct democracy;
changes of the constitution by referendum,; the independence of the
courts and their role as surveillance instance and as guarant against
misuse of power by the administration and the legislator; parliament elec-
tions; the electoral system; the parliamentarians; bilateral agreements
and foreign affairs.

As mentioned above the Constitutional Assembly was supposed to conclu-
de its work in two months with the possibility of an extension up to four
months. In the parliamentary declaration on the work and function of the
Constitutional Council it seems that it has less than three months to fina-
lize its draft constitution.” It is not easy to see how this can be done in a
serious manner even if full use is made of the work of the constitutional
committee.®® What we have already seen are working proposals on 1) a pre-
amble dealing with basic constitutional values such as democracy; peace;
freedom; equality; sustainability; culture; power distribution and respon-
sibilty; 2) transfer of the human rights chapter so it will follow the pream-
ble directly as chapter 1 of the constitution; 3) strengthening the position
and independence of the Surpreme court; and 4) founding of a constituti-
onal council (advisory council for the president of the republic, the
Parliament and the government). All of those proposals are taken from
the report from the constitutional committee but as has been mentioned
they are still work in progress so it remains to be seen what will be the
final result of the work of the constitutional council which is supposed to
be finished no later than end of June 2011.

17 http://www.althingi.is/
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